
IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

ALLSTATE FLORIDIAN INSURANCE 
COMPANY, et al., 

Appellants, 
vs. CASE NO. 1D08-275 

LT CASE NO. 91774-07 
OFFICE OF INSURANCE REGULATION, 

Appellee. 
/ 

MOTION FOR REHEARING AND REHEARING EN BANC, 
AND ALTERNATIVELY, FOR CERTIFICATION 

Appellants (the "Allstate Companies") move pursuant to Florida Rules of 

Appellate Procedure 9.330 and 9.331 for rehearing and rehearing en banc, and 

alternatively, for certification. 

The Panel Opinion affkniing the Office of Insurance Regulation's 

Immediate Final Order suspending the Appellants' licenses conflicts with key 

decisions of this Court, the Florida Supreme Court, and the United States Supreme 

Court. In particular, the Panel Opinion's statement that "OIR was not required to 

pursue enforcement of its subpoenas in circuit court" (Op. at 16) departs from 

multiple prior First District decisions. It also contradicts clear United States 

Supreme Court precedent holding that the Constitution requires judicial review 

before subpoenas from an administrative agency can be enforced. The Panel 
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Opinion deviates from previously settled and undisputed law, and should be 

reheard so that an opinion consistent with constitutional law and Florida law may 

be issued. 

Nor is the Panel Opinion consistent with prior First District decisions 

regarding emergency orders, which impose exacting standards so as to apply 

statutory requirements in accordance with state and federal due process commands. 

For example, this Court always has required specific allegations of harm to justify 

an emergency order. Yet the Panel Opinion finds that unspecified complaints and 

a hearsay article about a sales advertisement concerning a program from the early 

1990s suffice for an immediate danger to the public health, safety, or welfare. 

Procedural fairness demands that an IFO provide "at least the same procedural 

protection as is given by other statutes, the State Constitution, or the United States 

Constitution." § 120.60(6)(a). ! The Panel Opinion, however, required no judicial 

review of the subpoenas to determine their enforceability and to rule on objections 

and asserted privileges, as dictated by Florida statutory and federal and state 

constitutional law. 

The Panel Opinion also misapprehends a number of important factual and 

legal issues. Most significantly, the Panel Opinion states that the Allstate 

Companies can "determine the duration of the suspension." (Op. at 14) That is 

1 Citations to Section and § are to the Florida Statutes (2007) unless otherwise 
indicated. 
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incorrect. Contrary to Florida Supreme Court and this Court's precedent, the OIR 

is demanding that the Allstate Companies produce all attorney-client privileged 

information - that is, according to the OIR, the Allstate Companies have no 

attorney-client privilege at all. (IFO f 28, R. 1:12) Thus, in no meaningful way 

can the Allstate Companies determine how long the suspension lasts. Additionally, 

the Panel Opinion does not discuss the OIR Commissioner's plain statement in the 

January 15 hearing that "It's not a matter of time; we would happily grant you the 

time to produce documents," (Tr. 42) establishing that there was no emergency or 

threat of immediate harm. Finally, during the January 15 hearing, the Allstate 

Companies committed to produce documents to the OIR provided they received 

appropriate trade secret protection. (Tr. 43 - 46) To that end, the Allstate 

Companies' Motion to Supplement the Record demonstrates the lengths that the 

Allstate Companies have gone to comply with the subpoenas, with a production to 

date exceeding 400,000 pages of documents. 

MOTION FOR REHEARING 

A motion for rehearing should be granted where there are "points of law or 

fact" that "the court has overlooked or misapprehended." Fla. R. App. P. 9.330. 

The Panel Opinion here has overlooked or misapprehended cases from the United 



States and Florida Supreme Courts, as well as this Court, that concern an agency's 

power and discretion to issue emergency orders. 

First, the Panel Opinion did not address First District and United States 

Supreme Court cases requiring judicial review of administrative subpoenas before 

an agency can punish a subpoena recipient for alleged noncompliance. Second, the 

Panel Opinion overlooked that the Allstate Companies cannot "determine the 

duration of the suspension," because the OIR is demanding that the Allstate 

Companies produce attorney-client privileged documents, in violation of settled 

precedent that the attorney-client privilege applies to agency investigations. Third, 

the Panel Opinion misapprehended Section 120.60(6)(a)'s requirement that the 

procedure for an IFO "provide[ ] at least the same procedural protection as is given 

by other statutes, the State Constitution, or the United States Constitution," as the 

opinion did not require judicial review of the subpoenas prior to their enforcement 

as required by statute and the state and federal Constitutions. Fourth, the Panel 

Opinion conflicts with this Court's decisions holding that as a matter of statutory 

and constitutional dictates, an IFO must contain specific instances of immediate, 

serious danger to the public health safety and welfare, as the IFO here cites no 

specific incidents of harm. Fifth, the Panel Opinion did not follow a number of 

prior First District decisions requiring a tight nexus between the alleged harm and 

the remedy, instead allowing the OIR to impose a penalty with no connection to 



the Allstate Companies' alleged non-compliance with the OIR's subpoenas. 

Finally, the Panel Opinion overlooked or misapprehended several critical facts 

showing the absence of any emergency or threat of harm. 

I. FIRST DISTRICT AND SUPREME COURT PRECEDENT 
REQUIRE JUDICIAL REVIEW BEFORE OIR CAN ENFORCE 
ITS SUBPOENAS. 

The Panel Opinion concludes that "OIR was not required to pursue 

enforcement of its subpoenas in circuit court," but instead could enforce those 

subpoenas and immediately impose punishment by suspending the Allstate 

Companies' certificates, without prior judicial review of the subpoenas. (Op. at 

16) This ruling is unprecedented. It also directly contradicts prior First District 

holdings, which give due regard to the United States Supreme Court decisions 

holding that the Fourth Amendment mandates judicial review before enforcement 

of an administrative subpoena over timely objections, and before punishment can 

be imposed to coerce compliance. 

A. The First District Previously Has Required Judicial Review 
Before Agency Enforcement Of An Administrative Subpoena.3 

This Court, consistent with the Florida Admimstrative Procedure Act 

("APA"), the Insurance Code, and Constitutional requirements, previously has 

mandated judicial enforcement and a judicial determination of objections and 

2 These issues were all presented in the briefs, as shown throughout by citations. 

3 This issue was presented in the Initial Brief at 29-32 and the Reply Brief at 7-13. 



privileges before an administrative agency can enforce its own subpoenas. 4 The 

Panel Opinion does not address any of these prior decisions. Specifically, Carrow 

v. Dep't of Professional Regulation, 453 So. 2d 842 (Fla. 1st DCA 1984), involved 

an administrative subpoena duces tecum to a doctor for patient records, which the 

doctor claimed were privileged and protected from disclosure. This Court ruled 

that the circuit court had to address the doctor's assertion of privilege before the 

agency could seek to charge him with any penalties: 

We think that under the facts of this case, the circuit court would be 
the exclusive forum for enforcement proceedings regarding this 
administrative subpoena. ... [T]he Department may not charge him 
by administrative complaint with failure to comply with the subpoena 
until it has first sought enforcement in the circuit court under Section 
120.58(3), the court has ruled adversely to him, and he has failed to 
comply with the subpoena within a reasonable time thereafter. 

453 So. 2d at 843. 

The Court based its decision in Carrow on an earlier decision of this Court, 

State ex rel Greenberg v. Florida State Board of Dentistry, 297 So. 2d 628 (Fla. 

1st DCA 1974). In that case, this Court held that a party subject to an 

administrative subpoena 

4 The Court cites to Section 624.418(2)(b), as an enforcement mechanism that 
justifies the IFO. (Op. at 14) The IFO does not rely upon or cite Section 
624.418(2)(b), presumably because it does not apply. Since all components of fact 
and law relied on to justify an emergency order must appear on its face, this statute 
cannot be considered to justify the IFO. The Court should reconsider its mistaken 
reliance on a statute not invoked in the subject IFO. 
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... may not be held in contempt, and thereupon punished, upon failing 
or refusing to obey any subpoena, process or order of respondent or 
any other administrative agency until after he or she shall have first 
been afforded an opportunity for a hearing before a court of 
competent jurisdiction and until after that court shall have ordered 
obedience to such subpoena, process or order of such administrative 
agency, and such court order shall have been disobeyed. 

Id. at 632 (emphasis supplied). 

More recently, in Florida Dep't of Insurance v. Bankers Insurance Co., 694 

So. 2d 70 (Fla. 1st DCA 1997) ("Bankers F), the First District applied these 

principles to an insurance investigatory subpoena issued by OIR's predecessor: 

[T]he circuit court must also determine, in a case where a resisting 
party properly raises such issues, whether an agency's investigatory 
subpoena is overly broad or otherwise unduly burdensome, and 
whether enforcement would violate some privilege or constitutional 
right. It is incumbent on any party opposing enforcement of an 
investigatory subpoena on such grounds to file in timely fashion a 
motion for protective order or some equivalent pleading in circuit 
court. 

694 So. 2d at 73 (emphasis supplied). 

These same principles have been followed in other cases by this Court, 

including in a case involving a Department of Insurance administrative subpoena, 

A AAAHAuto Cash Register Auto Insurance of J ax, Inc. v. Dep't of Insurance, 625 

So. 2d 139 (Fla. 1st DCA 1993) (following Carrow; issues properly addressed in 

appeal from circuit court action to enforce insurance administrative subpoenas); 

Nathanson v. Dep't of Labor and Emp. Sec, 620 So. 2d 1066 (Fla. 1st DCA 1993) 

(following Carrow; circuit court is exclusive forum for an enforcement proceeding 
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of administrative subpoena). The Panel Opinion is at odds with this Court's 

longstanding precedent. 

B. The United States Supreme Court Has Held That The Fourth 
Amendment Requires Judicial Review Before An Administrative 
Subpoena Can Be Enforced. 

The Panel Opinion's conclusion that the OIR need not seek judicial review 

of its subpoenas is also contrary to the Fourth Amendment of the federal 

Constitution. The previous decisions of this Court give due regard to these 

principles, but the Panel Opinion gives no regard to them.5 

In See v. City of Seattle, 387 U.S. 541, 544-45, 87 S.Ct. 1737, 1740 (1967), 

the United States Supreme Court held that as a matter of Fourth Amendment 

safeguard against unreasonable administrative subpoenas, "the subpoenaed party 

may obtain judicial review of the reasonableness of the demand 6 prior to suffering 

penalties for refusing to comply." Id. Many federal cases follow See and confirm 

that the procedural safeguards provided by this separation of powers are a matter of 

constitutional mandate. See, e.g., Donovan v. Lone Steer, Inc., 464 U.S. 408, 415 

(1984) ("Thus although our cases make it clear that the Secretary of Labor may 

issue an administrative subpoena without a warrant, they nonetheless provide 

5 This issue was addressed in the Allstate Reply Brief, p. 11. 

6 Judicial review of the reasonableness of a subpoena includes an opportunity by 
the subject of the subpoena to challenge the subpoena on appropriate grounds, 
including assertion of attorney-client privilege. See, e.g., Securities and Exchange 
Comm'nv. ESMGovt. Securities, Inc., 645 F.2d310, 314 (5 th Cir., Unit B, 1981). 



protection for a subpoenaed employer by allowing him to question the 

reasonableness of the subpoena, before suffering any penalties for refusing to 

comply with it, by raising objections in an action in district court."); United States 

v. Sturm, Ruger & Co., Inc., 84 F.3d 1, 3 (1st Cir. 1996) ("Thus, unlike the subject 

of an actual search, the subject of an administrative subpoena has an opportunity to 

challenge the subpoena before yielding the information. In the course of that 

resistance, the Fourth Amendment is available to the challenger as a defense 

against enforcement of the subpoena."). 

At bottom, the authorities from this Court and the United States Supreme 

Court plainly require judicial review of an administrative subpoena before an 

agency can levy any penalties against a corporation for its alleged noncompliance 

with a subpoena. The Panel Opinion's statement - that the "OIR was not required 

to pursue enforcement of its subpoenas in circuit court" (Op. at 16), but could 

instead engage in self-enforcement - both misapprehends and departs from 

established law. A rehearing is necessary to bring the Panel Opinion into 

conformity with settled precedent and the Constitution. 

7 The Insurance Code itself codifies the constitutional principles elucidated in 
these First District and federal cases, by providing the following for OIR 
investigative subpoenas: "If any person refuses to comply with any such subpoena 
... the Circuit Court ... may, on application of the department or office, issue an 
order requiring such person to comply with the subpoena and to testify." § 
624.321(2). Under First District and Supreme Court precedents, the OIR must 
follow this procedure and apply to have a court enforce its subpoenas. 



II. THE PANEL OPINION OVERLOOKED THAT THE OIR IS 
FORCING THE ALLSTATE COMPANIES TO WAIVE THEIR 
ATTORNEY-CLIENT PRIVILEGE. 

Contrary to Florida Supreme Court precedent, the OIR is demanding that the 

Allstate Companies produce attorney-client privileged documents. This means that 

the Allstate Companies do not have the ability to "lift the suspension at any time." 

(Op. at 14) Rather, the OIR is imposing a Hobson's choice: The Allstate 

Companies must either relinquish one of the most sacrosanct protections under the 

law, the attorney-client privilege, or have their licenses suspended indefinitely. 

The Panel Opinion upholds this Hobson's choice and, in the process, 

misapprehends settled law. 

Florida courts have declared that the "oldest and most revered principles of 

Anglo American law is the attorney-client privilege and the sacred duty of a lawyer 

to not reveal the secrets and communications of a client." Horning-Keating v. 

State, 111 So. 2d 438, 445 (Fla. 5th DCA 2001). "The attorney-client privilege 

arises in the context of a relationship having great significance for the protection of 

fundamental personal rights." Mills v. State, 416 So. 2d 172, 176 (Fla. 1985). 

Similarly, the United States Supreme Court has recognized that the "attorney-client 

privilege is one of the oldest recognized privileges for confidential 

communications. The privilege is intended to encourage full and frank 

8 This issue was raised in the Initial Brief at 32-35 and Reply Brief at 7-10. 
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cornmunication between attorneys and their clients and thereby promote broader 

public interests in the observance of law and the administration of justice." 

Swidler & Berlin v. United States, 524 U.S. 399, 403 (1998). 

Consistent with its importance to the legal system, the Florida Supreme 

Court has enforced the attorney-client privilege against state agencies seeking 

records of the entities they regulate. In Southern Bell Tel & Tel. Co. v. Deason, 

632 So. 2d 1377 (1994), the Florida Public Service Commission issued orders in 

requiring a regulated telephone company to produce privileged documents or 

information. Id. at 1380. Like the OIR here, the PSC argued that its "investigatory 

and regulatory powers permit it to inspect Southern Bell's documents." Id. at 

1382. The Florida Supreme Court rejected the PSC's arguments, holding that even 

though the "PSC is specifically empowered with broad authority to regulate" and 

"has a statutory duty to ensure Southern Bell's compliance with the law, the PSC 

cannot exercise its regulatory power at the expense of destroying the corporate 

attorney-client privilege." Id. "Southern Bell's status as a regulated company does 

not entitle the regulating body to unfettered access to Southern Bell's confidential 

communications." Id. 

There is no meaningful distinction between the powers of the OIR and the 

PSC, and no reason to allow the OIR to "destroy[ ] the corporate attorney-client 
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privilege" - the bedrock of both our adversary system of justice and the legal 

profession - while other Florida agencies cannot 9 

Indeed, this Court and other Florida appellate courts have applied the 

attorney-client privilege to subpoenas and orders from the OIR and its predecessor 

the Department of Insurance ("DOI"). For example, in Prudential Ins. Co. of 

America v. Florida Dep't of Insurance, 694 So. 2d 772 (Fla. 2d DCA 1997), in 

admimstrative action against an agent, DOI issued an administrative order 

requiring Prudential, a third party to the case, to turn over documents Prudential 

asserted were work product Id. at 773. The Court applied standard privilege rules 

and quashed DOPs admimstrative order. Id. at 774. Similarly, in Bankers I, 

supra, 694 So. 2d 70, DOI issued investigatory subpoenas to which the insurer did 

not respond, and then moved for enforcement in the circuit court. Id. at 71. The 

appellate court held that although the subpoenas were "presumptively entitled to be 

given effect judicially," "the circuit court must also determine, in a case where a 

resisting party properly raises such issues ... whether enforcement would violate 

some privilege or constitutional right." Id. at 73. In a later summary opinion, the 

First District upheld a claim of privilege by Bankers Insurance, while rejecting 

9 Similarly, the Uniform Rules of Procedure adopted pursuant to the APA also 
preserve the attorney-client privilege. In hearings involving disputed issues of fact, 
"the rules of privilege apply to the same extent as in civil actions under Florida 
law." Fla. Admin. Code Rule 28-106.213(4). This provision would be rendered 
useless if agencies such as the OIR could use their investigative powers to obtain 
privileged materials before initiating a hearing. 
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other privilege claims on factual grounds. Bankers Ins. Co. v. Florida Dep't of 

Insurance, 755 So. 2d 729 (Fla. 1st DCA 2000) ("Bankers II") ("We also 

AFFIRM the trial court's finding that an attorney-client relationship exists between 

the appellant and attorney Cheryl Gentry, so that the work-product privilege 

attaches to the letter written to Gentry by a polygraph examiner."). 

Federal law and the law of other states likewise recognize and apply the 

attorney-client privilege to administrative subpoenas. Under federal law, the 

Supreme Court has enforced the attorney-client privilege against an IRS 

investigative summons, demanding production of documents. Upjohn Co. v. 

United States, 449 U.S. 383 (1981). States including California and West Virginia 

likewise have upheld the privilege against admimstrative agencies. See Southern 

Cal. Gas Co. v. Public Utilities Comm., 784 P.2d 1373, 1376 n.8 (Cal. 1990) 

(explaining that attorney-client privilege under California law applies to "any 

action, hearing, investigation, inquest, or inquiry (whether conducted by a court, 

administrative agency, hearing officer, arbitrator, legislative body, or any other 

person authorized by law)"); State ex rel. Hoover v. Berger, 483 S.E.2d 12 (W.Va. 

1996) ("In the course of that resistance [to an admimstrative subpoena], privileges, 

privacy rights and the unreasonableness of an administrative subpoena are 

available defenses against enforcement of the subpoena."). 
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There is nothing in Section 624.318(2), relied on by OIR and apparently 

accepted in the opinion without discussion, that indicates a legislative intent to 

override this fundamental right if that would even be possible or constitutional. A 

statement that the "accounts, records, documents, files, information, assets, and 

matters in [the] possession" of an insurance company and its agents and attorneys 

must be "freely available" when OIR examines a company does not even remotely 

signal an intent to require insurers to waive their attorney-client privilege let alone 

do so in the clear concise way that would be necessary for a Court to ignore clear 

precedent and construe this language in such a way. The only reasonable 

interpretation of the statutory language is that an insurance company could not 

shield its own documents from inspection by sending them to its attorney's office. 

See, e.g., Gibson v. Florida Legislative Investigation Committee, 108 So. 2d 729, 

746 (Fla. 1958) (acknowledging applicability of attorney-client privilege but 

holding that "documents belonging to the client which should be produced if they 

were in the custody of the client" were not subject to attorney-client privilege 

because they were transferred to the attorney to place in custody elsewhere). 

These controlling, uniform authorities holding that the attorney-client 

privilege applies to investigatory subpoenas cannot be ignored. "The confidential 

relationship of attorney and client is a sacred one, and one that is indispensable to 

the administration of justice. It cannot so lightly be brushed aside." Seaboard Air 
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Line R. Co. v. Timmons, 61 So. 2d 426, 428 (Fla. 1952). The OIR's actions 

highlight the importance of the judiciary in enforcing the rights of citizens against 

the government. Without pre-enforcement judicial review, the OIR will be free to 

make whatever arbitrary or unconstitutional demands it desires, backed by the 

threat of immediate license suspension, to deprive corporations of their legal rights 

to assert privilege and obey only properly drawn subpoenas. 1 0 Rehearing is 

necessary to bring the Panel's decision in line with this uniform case law and 

prevent the undermining of the role of the court in enforcing the law. 

III. THE COURT MISAPPREHENDED THE PROCEDURAL 
FAIRNESS TEST REQUIRED BY SECTIONS 120.60(6) AND 
120.60(6)(a). 

Procedural fairness under Section 120.60(6)(a) requires that the "procedure 

provides at least the same procedural protection as is given by other statutes, the 

State Constitution, or the United States Constitution."1 1 Bio-Med Plus, Inc. v. 

State, Dep't of Health, 915 So. 2d 669, 671 (Fla. 1st DCA 2005). Section 

624.321(2), quoted above at page 9, n. 7, is just the sort of statute contemplated by 

1 0 While OIR's attempt to abrogate privilege is the most obvious problem with the 
subpoenas, there are many other requests that the Allstate Companies believe are 
overbroad. For example, Request 39 asks for related to the Allstate Companies' 
"claims valuation procedures and formulas" over a 14-year period, which is both 
vague and could potentially encompass millions of documents. As the precedents 
recognize, pre-enforcement judicial review is as necessary to protect companies 
from the undue burden of responding to overbroad subpoenas as it is for privileges. 

1 1 This issue was presented in the Initial Brief at 29 -35 and Reply Brief at 7 - 1 3 . 
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