





House Bill 1A. The subpoenas inférmed Allstate that OIR was holding a hearing on
these issues in Tallahassee three months later on J anuary 15-16, 2008.

The subpoenas duces tecum required Allstate’s corporate representatives with
knowledge of identified subject matter to appear and testify at the public hearing.
Each subpoena and subpoena duces tecum contained a notice that “Failure to comply
with this subpoena may result in the initiation of enforcement proceedings pursuant
to the Florida Insurance Code.”

The Hearing

The hearing was held as scheduled. At the onset of the hearing, the
Commission observed that, although Allstate produced “thousands of documents,”
it had not compl_iéd with the subpoenas. Specifically, Allstate had labeled every one
of the approximately 30,000 documents it had produced as “trade secret.”” Some of
these “trade secret” documents were public records posted on OIR’s website. Many
ofthe documenté had pages removed. Most of the required documents were withheld.

Some of the documents subpoenaed from Allstate had been ordered produced
by courts of other states, and Allstate had refused to comply. The Commission
observed Allstate was currently being held in contempt of court in Missouri with a
$25,000.00 per day fine for its failure to produce documents and, as of the date of the

hearing, those fines exceeded $2 million.




Allstate’s counsel “regret{ted]” Allstate’s production had not met OIR’s
investigative needs, and he asserted Allstate would continue to cooperate in
consultation with OIR to produce documents responsive to the subpoenas. Counsel
acknowledged that marking every document “trade secret” was “an irritation,” and
stated that, in Allstate’s “next wave” of production, it would make sure the “trade
secret” designation was raised “in only the most appropriate circumstances.”

When asked if Allstate was prepared to produce “the McKinsey documents,”
counsel replied “subject to the appropriate protections” . . . “privileges.” Counsel
stated Allstate did not produce witnesses to respond to questions regarding Allstate’s
claims handling practices as contained in the McKinsey report or documents made
by Allstate'iﬁ that regard, despite being requested to do so. Instead, counsel referred
the Commission to the witnesses Allstate did provide, indicating they were “very
knowledgeable.”

Allstate’s-counsel was asked whether anyone was present to testify about
communications and reasons for non-renewals from 2005 to the present, as requested
by subpoena. Counsel replied “No.” Counsel was asked if anyone was present to
testify about the item requiring production of “documents and communications that
evaluate, discuss, analyze or othemise refer or relate in any way to your non-renewal

or cancellation of policies identified in the previous response.” Counsel referred the




Commissioner to the witnesses present, and reiterated the topics upon which they
were qualified to testify. In response, the Commission questioned wheth.er, by
Allstate selecting the witnesses and documents that would be produced, it was
Allstate’s intent to limit the Commission’s area of inquiry. Counsel replied “These
are the witnesses we have produced, yes,” and the witnesses could testify about these
“general topics.”

The_ record shows Allstate produced three witnesses, none of whom produced
any documents. The witnesses answered some general questions in part, but Were
unable to answer probing questions about the subjects lrequired by the subpoenas. For
example, the Commission attempted to question the witness produced to answer
questions related to Allstate’s relationship with trade associations. However, that
witness testified he: had not reviewed any document responsive to that topic; had no
knowledge regarding what documents had been produced relative to that topic; did
not bring documents responsive to that topic; and did not have with him documents |
provided to OIR relative to that topic.

Allstate’s counsel represented it was not possible to produce the requested
documents in the time allotted, but acknowledged Allstate did not request an
extension of time. The Commission noted it was impossible to ask penetrating

questions without the subpoenaed documents, and it would “happily” provide an
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Remedy Tailored to Address Harm

In at least tﬁree ways, the IFO showed the immediate suspension of Allstate’s
certificate of authority to transact new insurance in Florida until it complied with the
subpoenas was narrowly tailored to address the harm.

First, the IFO was limited in scope. Pursuant to statute, OIR could have
suspended Allstate from conducting any insurance business in Florida for its failure
to comply with the insurance code by its refusal to produce the documents, and to
make the documents requested by OIR “freely available.” See § 624.11(1), Fla. Stat.; |
§ 624.318(2), Fla. Stat.; § 624.418(2)(a)-(b), Fla. Stat. In limiting the scope to .
suspension of new business, OIR’s action mitigates the potential harm from Allstate’s
alleged insurance practices while still allowing Allstate to service existing policies. |

Second, the IFO was tailored to address Allstate’s continued obstruétion of
OIR’s investigation. For instance, the IFO alleged and the record showed Allstate
marked approximately 30,000 documents, including public records, “trade secret” and
objected to every document requested, asserting, in part, that the requested documents
were Irrelevant, burdensome to produce, vague, overbroad, etc. OIR found the
30,000 pages of documents produced “non-responsive” and the 51 pages of
objections “frivolous.” Although Allstate complained of the extensiveness of the

request, it never requested an extension of time to produce the documents, and gave
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Procedural Fairness

Courts must consider the facts of the particﬁlar case to determine whether the
parties have been accorded the procedural due process state and federal constitutions
demand. See Hadley v. Dep’t of Admin., 411 So. 2d 184, 187 (Fla. 1982) (citing
Mathews v. Eldridge, 424 U.S. 319, 334 (1976)). Formalities requisite in judicial
proceedings are not necessary to meet due process requirements in the administrative
process. See id. Itis sufficient if the accused is informed of the charges against him,
has reasonable opportunity to defend against attempted proof of such charges, and the
proceedings are conducted in a fair and impartial manner. See id.

Additionally, in determining whether to affirm or reverse an IFO, courts
consider whether the pattern of conduct is likely to continue. See Premier Travel -
Int’l, 849 So. 2d at 1135; Saviak, 375 So. 2d at 1080; Stock, 584 So. 2d at 115. .

Here, OIR provided procedural fairness and entry of the IFO was fair under the
circumstances. OIR issued subpoenas and subpoenas duces tecum, and scheduled a
hearing. Allstate never requested an extension of time. The hearing was held.
Allstate appeared at the hearing without the requested documents, and without the
required witnesses. At the hearing, Allstate frustrated the Commission’s efforts to
conduct the required investigation. Although Allstate claim§ it intended eventual

compliance with the subpoenas, it did so in such ambiguous terms and with such
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